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Heading of judgment in original suit/ case 

 

 

In the original court of the Munsiff No.2, Kamrup 

 

 

Present: Yusuf Azaz 

 

 

FRIDAY, the 8
th
 day of JULY,2011 

 

 

TITLE SUIT NO.317 OF 2008 

 

 

1. SHRI DEBESWAR KALITA 

                                                                                               Plaintiff /s 

                                                                                               Petitioner/s 

                                                     

                                                   versus 

 

 

2. SHRI KAMALA KANTA KALITA & ORS 

                                                                                              Defendant/s 

                                                                                              Opposite 

party/s 

 

 

This suit/ case coming on for final hearing on 23/6/2011 in the presence 

of – 

 

SHRI N.N KARMAKAR, Advocate for the plaintiff; and 

 

SHRI B. SHARMA for the defendant, 
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and having stood for consideration to this day, the court delivered the 

following judgment- 

JUDGMENT 

1. The plaintiff has instituted this suit against the defendants for the 

declaration of his right, title and interest over the suit land; and also 

for a decree of confirmation of possession. 

2. The brief facts leading to the institution of this suit as is revealed 

from the plaint is that: 

3. The plaintiff, Shri Debeswar Kalita would plead that the one Athit 

Kalita sold a plot of land measuring about 3 Kathas 17 Lessas (more 

particularly described in the schedule of the plaint and hereinafter 

referred to as the suit land) to one Chandi Charan Kalita, who was 

the Karta of the joint hindu family consisting of the plaintiff and the 

said Chandi Charan Kalita. The said Chandi Charan Kalita is the 

elder brother of the plaintiff. The plaintiff would plead that the said 

Athit Kalita delivered the possession of the suit land to the plaintiff 

and the said Chandi Charan Kalita on the basis of the said sell in the 

year 1989 itself. The plaintiff would plead that the said Athit Kalita 

took a sale consideration of Rs.15,400/- and orally sold the suit land 

to the plaintiff and the Chandi Charan Kalita and thereafter the 

plaintiff and the Chandi Charan Kalita possessed the suit land by 

cultivating the same. The plaintiff would plead that the name of the 

Chandi Charan Kalita was mutated in the revenue records in respect 

of the suit land. The plaintiff would contend that the Chandi Charan 

Kalita died on 27/6/1999 and the Athit Kalita died sometime in the 

year 2001.  

4. According to the plaintiff he was in peaceful possession of the suit 

land, but the defendant nos.1 and 2 namely, Shri Kamala Kanta 

Kalita and Shri Sarat Kalita tried to dispossess him from the suit 

land. 

5. The plaintiff would plead that one Shasti Kalita was the owner of the 

suit land; as such his son, Shri Athit Kalita inherited the share of his 

father and he sold the same to the brother of the plaintiff. The 
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plaintiff would plead that in view of the above, it is held that the 

plaintiff has right, title and interest over the suit land.  

6. The plaintiff would plead that he is in possession of the suit land for 

more than twenty years; as such he has acquired prescriptive right 

over the suit land; hence this suit for the declaration that the plaintiff 

has acquired title over the suit land by way of prescription. 

7. The defendant no.1 and 2 appeared and contested the suit by filing 

written statement. The defendant nos.1 and 2 would plead that the 

suit land originally belonged to his father, Hareswar Kalita; as such 

the Athit Kalita could not validly transfer the suit land. The 

defendants would plead that the land originally belonged to the 

Pandunath Temple. The State of Assam acquired the said land of the 

temple and later on settled the said to the father of the defendant 

nos.1 and 2, namely, Lt. Hareswar Kalita (since deceased). The 

principal defendants would plead that the government has issued 

patta of the suit land to the Lt. Hareswar Kalita (father of the 

defendants) and he possessed the same during his lifetime, and after 

the death of his father he possesses the same. The defendants would 

plead that the plaintiff was never in possession of the suit land; as 

such any question of right of user or prescription does not arise at all. 

8. The plaintiff has arrayed the son of Athit Kalita namely, Shri 

Prasanna Kalita as the proforma defendant, but would claim no relief 

from him. 

9. Upon the pleadings of the parties my learned predecessor in office 

would frame the following issues- 

(1) Whether there is any cause of action for his suit? 

(2) Whether suit is barred by limitation? 

(3) Whether the suit is bad for non joinder of parties. 

(4) Whether the plaintiff has acquired title way of prescription? 

(5) Whether the plaintiff is in possession of the suit land? 

10. (6)To what relief/ reliefs, the parties are entitled to? 
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11. The plaintiff would examine him and one Anurud Nath in support of 

his case; whereas the defendants would examine three witnesses in 

support of its case. 

12. I have heard the learned counsels for the parties. The learned counsel 

for the plaintiff would contend that the defendants have not 

specifically denied the pleadings of the plaintiff; as such the suit is 

liable to be decreed. The plaintiff would further contend that the 

plaintiff has acquired the right, title and interest over the suit land by 

way of prescription under section 25 of the Limitation Act,1963, 

because the plaintiff is using the suit land as a easement. He would 

further contend that the title of the defendants, if any, stand 

extinguished; as such the suit is liable to be decreed. 

13. The learned counsel for the defendant would contend that the 

question of prescription does not arise; because no right of way, 

light, water etc is claimed by the plaintiff. The learned counsel for 

the defendants would contend that to claim right by way of 

easement, the persons claiming as such, would have to show that he 

possesses a dominant heritage and that he uses the servient heritage 

(in this case the suit land) for the beneficial enjoyment of the 

dominant heritage. He would contend that the plaintiff has not 

claimed that he is in possession of any other land for the beneficial 

enjoyment of which he is using the suit land; as such there is no 

question of any easement; hence section 25 of the Limitation 

Act,1963 is not applicable in the facts of this case. The learned 

counsel for the defendants would further contend that the plaintiff is 

not a legal heir of Chandi Charan Kalita as such he is not entitled to 

sue. The defendants would further contend that the suit land is 

presently under attachment; as such there is no question of the 

plaintiff possessing the same; hence prayed for dismissal of the suit. 

 

DISCUSSION, DECISION AND REASONS FOR THE 

DECISION: 

14. Now let us discuss the materials on record and try to arrive at a 

definite finding as regards the issues in this suit. 
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ISSUE NO.3: Whether the suit is bad for non joinder of parties. 

15. The defendants would plead that the suit is bad for non- joinder of 

necessary parties. 

16. The plaintiff would plead that the suit land was purchased from one 

Athit Kalita. The plaintiff has claimed the right by way of 

prescription over the suit land, which according to the plaintiff was 

originally owned by the Athit Kalita. The plaintiff has stated in his 

cross examination that Athit Kalita is survived by three sons namely, 

Shri Prassana Kalita (proforma defendant), Shri Rajani Kalita and 

Shri Naren Kalita. 

17. The plaintiff has not arrayed all the sons of the Athit Kalita as 

defendants in this suit. Considering the fact that the plaintiff is 

claiming the right over the suit land by way of prescription and the 

fact that according to the plaintiff the said land belonged to Athit 

Kalita, all the sons of Athit Kalita are necessary parties to this suit.  

18. If any decree is passed in this suit declaring the title of the plaintiff 

over the suit land; it would have the effect of extinguishing the title 

of the legal heirs of Athit Kalita over the suit land; as such they are 

necessary parties, because in their absence no effective decree could 

be passed in this suit. This court cannot extinguish the title of the 

other sons of the Athit Kalita without they being parties to the suit. 

19. In view of the above it is held that all the legal heirs of the Athit 

Kalita are necessary parties to the suit; as such in their absence the 

suit is bad. 

20. DECISION: The suit is bad for non joinder of all the legal heirs of 

Athit Kalita as they are necessary parties; hence this issue is 

answered in the affirmative, in favour of the defendants. 

 

ISSUE NO.4: Whether the plaintiff has acquired title way of 

prescription? 
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21. The plaintiff would plead that he acquired title over the suit land by 

way of prescription under section 25 of the Limitation Act,1963. The 

learned counsel for the plaintiff would contend that the plaintiff and 

his predecessor in interest were in possession of the suit land since 

more than twenty years; as such they have perfected their title over 

the suit land by way of prescription. 

22. The plaintiff would plead that the suit land was purchased by his 

brother, Lt. Chandi Charan Kalita in the year 1989 from one Athit 

Kalita, who according to the plaintiff was the owner of the suit land, 

and thereafter the said Chandi Charan Kalita and the plaintiff came 

in possession of the suit land. Now even if the said pleading of the 

plaintiff is believed in its entirety, then also the contention of the 

plaintiff that he has perfected his title over the suit land by way of 

prescription under section 25 of the Limitation Act,1963 is not 

established.  

23. The essential ingredient of the acquisition of the right by way of 

prescription under section 25 of the Limitation Act,1963 is that the 

said right must be enjoyed as an easement without interruption for a 

continuous period of twenty years. In the instant case, even if the 

pleading of the plaintiff is believed (though not proved) that he came 

in occupation of the suit land in the year 1989 and is enjoying the 

same without any interruption since then, then also the period of 

limitation of twenty years in not complete, as is the requirement 

under section 25 of the Limitation Act,1963. This suit is instituted on 

9/9/2008, which is less than twenty years, if we count the period 

from the year 1989, when the plaintiff came in possession of the suit 

land. 

24. In addition to the above the essential requirement of the right by way 

of “easement” is that the same must not arise from a contract. In this 

case the plaintiff has claimed that he came in occupation of the suit 

land after the same was purchased by him and his brother (purchased 

by Hindu Undivided Family); as such it is seen that the entry of the 

plaintiff into the suit land is upon a contract and not otherwise. In 

addition to the above the plaintiff is claiming that the suit land was 

purchased by them (HUF) as such there is no question of a person 

claiming right by way of prescription over his own property. The 
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right by way of prescription under section 25 of the Limitation 

Act,1963 can be claimed only over the land of another person. 

25. In view of the above discussions it is seen that the plaintiff has not 

acquired any title over the suit land by way of prescription under 

section 25 of the Limitation Act,1963. 

26. Even otherwise let us consider the materials on record and try to find 

out whether the plaintiff has proved his title over the suit land, in any 

other manner, other than prescription, which plea has been already 

rejected. The plaintiff would plead that the suit land was purchased 

by his brother Chandi Charan Kalita from the owner Athit Kalita 

(since deceased). It is well settled that an immovable property of the 

value of more than Rs.100/- may be transferred only by way of a 

registered deed and not otherwise and any such unregistered 

transaction would not affect the said immovable property. The 

plaintiff would plead that the suit land was purchased upon a sale 

consideration of Rs.15,400/-. In view of the above the said sale of 

the suit land could be effected only by way of a registered 

instrument, because the value of the suit land is admittedly more than 

Rs.100/-. In the instant case the plaintiff has not pleaded that the suit 

land was purchased by way of registered sale deed. On the contrary 

the plaintiff would admit in his cross examination that the suit land 

was purchased by way of an unregistered sale deed, but he has not 

produced the said sale deed. It is, therefore, seen that even if it is 

held that the suit land was sold by way of unregistered sale deed, 

then also the plaintiff or for that matter, Lt. Chandi Charan Kalita 

would not derive any right over the suit land.  

27. In addition to the above the plaintiff has not produced the said 

unregistered sale deed; as such the evidence of the plaintiff that the 

said suit land was purchased is not believed, because otherwise there 

is no reason as to why said unregistered sale deed is not produced, if 

the same is in existence. The evidence of the plaintiff that the suit 

land was purchased by the Chandi Charan Kalita by way of 

unregistered sale deed from Athit Kalita is not believed in the 

absence of the said sale deed. 

28. The learned counsel for the plaintiff would contend that the 

defendant has not specifically denied each and every paragraph of 
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the plaint; as such the pleading of the plaintiff ought to be deemed to 

be admitted and the suit is liable to be decreed in the absence of any 

specific denial. I have perused the written statement and the perusal 

of the same shows that the defendant has specifically denied the 

pleadings of the plaintiff. The learned counsel for the plaintiff would 

contend that the defendants have to use the word “denied” in their 

written statement and then deny each and every statement of the 

plaint; and only then the said denial would be considered as specific 

denial under Order 8 Rule 4 CPC. The said contention of the plaintiff 

is not sustainable because the use of the word “denied” is not 

mandated by the CPC, but what the Code prescribes is that the denial 

should be specific and not evasive. In the instant suit the defendant 

has specifically denied each and every allegation of fact made by the 

plaintiff.  

29. Even otherwise Order 8 rule 5(1) CPC provides that the court may at 

its discretion require any fact so admitted (deemed to be admitted in 

the absence of specific denial) to be proved otherwise than by such 

admission. It is, therefore, seen that the said provision is not 

mandatory and the courts may deviate and require a party to prove a 

particular fact, otherwise than by such admission. 

30. DECISION: The plaintiff has not acquired title over the suit land by 

way of prescription, or in any other manner; as such this issue is 

answered in the negative, in favour of the defendants. 

 

ISSUE NO.5: Whether the plaintiff is in possession of the suit 

land? 

31. The plaintiff would plead that he is in possession of the suit land 

since the year 1989. 

32. The plaintiff would plead that the suit land was purchased by his 

brother Chandi Charan Kalita in the year 1989 from Athit Kalita and 

since then he and the plaintiff are in possession of the suit land. The 

plaintiff has not produced the said sale deed. There is no explanation 

as to why the plaintiff has not produced the said sale deed, because 

the said sale deed is relevant in this case, for, the plaintiff has 
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claimed to have come into possession of the suit land on the basis of 

the said sale deed. The plaintiff would depose that he cultivated 

paddy over the suit land, after the death of his brother Chandi Charan 

Kalita. The plaintiff has examined one Anurud Nath (PW2) in 

support of his contention that he is in possession of the suit land. The 

said PW2 was cross examined in respect of the suit land. The PW2 

would depose correctly the Dag no. and the Patta no. of the suit land, 

but he failed to state the Dag no. or the Patta no. of the lands 

adjoining the suit land. There is no reason as to why PW2 failed to 

state the Dag nos. or the Patta nos. of the adjoining lands, when he 

could so confidently depose about the Dag no. and the Patta no. of 

the suit land. Moreover the PW2 is not in any way connected with 

the suit land, or is a privy to aforesaid transaction of sale of suit land; 

as such there is no reason as to how he could state the Dag nos. and 

the Patta nos. of the suit land so confidently. The only possible 

explanation would be that the said witness is tutored. The PW2 

would depose about the persons who are in the immediate boundary 

of the suit land, but when he was cross examined as regards the name 

of the persons who owned the land beyond the boundaries of the suit 

land, the PW2 failed to state their names, which suggests that he was 

tutored about the immediate boundary of the suit land. There is no 

reason as to why the PW2 would fail to state about the names of the 

person owning land near the suit land, if the said witness was not 

tutored in respect of the boundary. In view of the above it appears 

from the evidence of the PW2 that he is a tutored witness and his 

evidence as regards the suit land and its possession cannot be relied 

upon. 

33. Now let us discuss the evidence of the defendants regarding their 

pleading that they were in possession of the suit land. The defendant 

(DW1) would depose that he was in possession of the suit land till 

the attachment. The DW1 would specifically state that he was in 

possession of the suit land and when the plaintiff tried to dispossess 

him, he resisted and therefore the suit land was attached by the 

learned Executive Magistrate. The DW1 would further state that the 

suit land is still under attachment. 

34. The DW2, Shri Dharmakanta Kalita has fully supported the version 

of the DW1 as regards the possession of the suit land. The DW2 was 
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cross examined by the plaintiff but nothing material could be elicited 

from his cross examination which would lead me to doubt his 

testimony. The evidence of the DW2 is reliable. 

35. The DW3, Shri Kalia Kalita would depose that he cultivated the suit 

land in “adhiar” under the defendants. The DW3 is a relative of the 

defendants. This part of the evidence of the DW3 remained 

unchallenged.  

36. It is seen from the evidence of the defendants that all the witnesses 

have consistently deposed regarding the factum of possession of the 

defendants over the suit land. The DW2 and the DW3 are related 

with the defendants; as such there is likelihood that they would know 

as to which land is possessed by the defendants; as such the 

evidences of the DW2 and the DW3 regarding the possession of the 

suit land is believable. Moreover the DW3 has stated that he 

cultivated over the suit land under the defendants.  

37. In view of the above it is held that the defendants were in possession 

of the suit land prior to the attachment of the suit land. 

38. DECISION: The plaintiff was not in possession of the suit land prior 

to the attachment; as such this issue is answered in the negative, in 

favour of the defendants. 

 

ISSUE NO.1: Whether there is any cause of action for his suit? 

39. The defendants would plead that the plaintiff does not have the cause 

of action for the institution of the suit.  

40. In view of the decision in issue no.4 and 5 wherein it is held that the 

plaintiff does not have any right, title or interest over the suit land 

and further that the plaintiff does not have possession over the suit 

land, it is held that the plaintiff does not have the cause of action for 

the institution of this suit. 

41. DECISION: The plaintiff does not have the cause of action for the 

suit; as such this issue is answered in the negative, in favour of the 

defendant. 
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ISSUE NO.2: Whether suit is barred by limitation? 

42. The defendants would contend that the suit is barred by limitation.  

43. In view of the decision in issue no.1 wherein it is held that the 

plaintiff does not have the cause of action for this suit; there is no 

question of any limitation, because for limitation to run there has to 

be some cause of action. 

44. DECISION: As the plaintiff does not have cause of action there is no 

question of any limitation; hence this issue is answered accordingly. 

 

ISSUE NO.6: To what relief/ reliefs, the parties are entitled to? 

45. In view of the discussions made above and the decisions reached in 

the foregoing issues, more particularly in the issue nos. 4 and 5 

wherein it is held that the plaintiff does not have any title or 

possession over the suit land, it is held that the plaintiff is not 

entitled to the reliefs as prayed for. 

46. The principal defendants are entitled to the cost of the suit. 

ORDER 

47. In view of the discussions made above and the decisions reached in 

the foregoing issues the suit of the plaintiff is dismissed on contest 

with cost. It is hereby directed that the plaintiff do pay to the 

principal defendants the cost of the suit which would carry interest at 

the rate of 6 % (six percent) per annum on and from the date of 

decree till full and final realization. 

48. Prepare decree accordingly. 

Given under my hand and the seal of this court on this the 8
th
 day of 

July, 2011 at Guwahati. 

Yusuf Azaz, 

Munsiff No.2, Kamrup. 


